Tentative Rulings and Resolution Review Hearings
October 19, 2016
Department 12

NOTE: This Court does not follow the procedures described in Rules of Court, Rule 3.1308(a).
Tentative rulings appear on the calendar outside the court department on the date of the hearing,
pursuant to California Rule of Court, Rule 3.1308(b)(1). As a courtesy to counsel, the court also posts
tentative rulings no less than 12 hours in advance of the time set for hearing. The rulings are posted on
the court’s website (www.shasta.courts.ca.gov) and are available by clicking on the “Tentative Rulings”
link. A party is not required to give notice to the Court or other parties of intent to appear to present
argument.
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JOHNSON, M.D. V. DIGNITY HEALTH
Case Number: 185498

Tentative Ruling on Application to Seal:

Procedural History. This is a petition for writ of administrative mandamus. The petitioner is David Johnson,
M.D. The respondent is Dignity Health d/b/a Mercy Medical Center Redding. This Petition involves peer
review of a medical practitioner, which is governed by the specialized rules set forth in Bus. & Prof. Code §
809, et seq. Petitioner ultimately seeks a writ of administrative mandamus regarding a decision of the Board of
Respondent hospital, but, in the interim, Petitioner sought to stay the decision to terminate his clinical privileges
and medical staff membership. To that end, Petitioner filed an Ex Parte Application for Stay of Termination on
August 12, 2016.

In conjunction with their opposition to Petitioner’s efforts to obtain a stay of termination on an ex parte basis,
Respondent filed an Application to Seal the Administrative Record and Portions of Respondent’s Opposition on
August 17, 2016. The documents for which the sealing order was sought were as follows:

1. Respondent’s Opposition (labeled “Conditionally Under Seal”),
2. Declaration of Ruby Wood (labeled “Conditionally Under Seal”), and
3. Administrative Record (1abeled “Conditionally Under Seal”).

Each of these documents was submitted to the Court concurrently with the Application to Seal on August 17,
2016. In fact, though labeled “Conditionally Under Seal,” each of the documents listed above were filed with
the Court—not lodged. The Administrative Record was filed in the form of a compact disc, and was contained
in a sealed envelope except for a cover page on pleading paper. The Declaration of Ruby Wood was not, itself,
contained in a sealed envelope, but four of the attachments thereto were contained in sealed envelopes. No
portion of the Respondent’s Opposition was contained in a sealed envelope.

When this matter came on calendar on August 24, 2016, the Court noted to both counsel in open court that the
Court had considered all “filed” documents except for the Administrative Record and the Declaration of Ruby
Wood, and explained that the reason those two documents were not being considered is because they were
contained in sealed envelopes. The fact that these documents were in sealed envelopes was an indication to the
Court that they may have been inadvertently filed. Two days after the hearing, the Court issued a ruling on the



Petitioner’s Ex Parte Application for Stay of Termination and a Minute Order (08/26/16) regarding
Respondent’s Application to Seal, which had not been properly set for hearing. However, in that order, the
Court directed the clerk to strike the Administrative Record and the Declaration of Ruby Wood from the official
side of the file and to instead lodge them on the unofficial side of the file pending a determination on
Respondent’s Application to Seal.

When the matter came on for status conference on September 7, 2016, the Court set a hearing on Respondent’s
Application to Seal. The parties subsequently filed a Stipulation to have Petitioner’s Motion to Strike
Inadvertently-Filed Document on September 26, 2016, and the Court executed a proposed Order approving the
Stipulation. The hearing on the Application to Seal and the Motion to Strike Inadvertently Filed Document
came on for hearing on September 26, 2016, at which time the Court granted both motions which resulted in the
Administrative Record and the Declaration of Ruby Wood (both of which had been filed-stamped on August 17,
2016 and then subsequently stricken as lodged) being filed under seal. It further resulted in the Opposition to
Petitioner’s Ex Parte Application for Stay of Termination from Medical Staff and In the Alternative for a
Temporary Restraining Order Enjoining Termination — Conditionally Under Seal (which has also been file-
stamped on August 17, 2016 being stricken from the file, then sealed in an envelope by the clerk, and then re-
filed as “filed under seal.” Two separate orders, an Order on Respondent’s Application to Seal and an Order on
Respondent’s Motion to Strike Inadvertently Filed Document from the Public Record were then executed by the
Court on October 5, 2016.

On October 7, 2016, Respondent filed an Ex Parte Application for an Order Shortening Time for Hearing on
Motion to Lift the Stay/TRO and on Application to Seal together with a Declaration of Ruby Wood in support
thereof. That same day, Respondent submitted numerous documents, which the clerk file-stamped “received,”
but did not file. Those documents are as follows:

1. Respondent’s Motion to Lift the Stay/TRO—Publically Redacted
2. Respondent’s Motion to Lift the Stay/TRO—Conditionally Under Seal

3. Decl. of Jennifer Moranda, M.D. in Support of Respondent’s Motion to Lift the Stay/TRO and
Application to Seal Peer Review Documents—Publically Redacted

4. Decl. of Jennifer Moranda, M.D. in Support of Respondent’s Motion to Lift the Stay/TRO and
Application to Seal Peer Review Documents—Conditionally Under Seal

The hearing on the Ex Parte Application for an Order Shortening Time was set for October 12, 2016 at 1:30
p-m. On the morning of the hearing, Petitioner lodged three opposing documents, in sealed envelopes, as
follows:

1. Opposition to Respondent’s Ex Parte Application for an Order Shortening Time,

2. Opposition to Respondent’s Application to Seal Peer Review Documents,

3. Objection to Decl. of Jennifer Moranda, M.D. in Support of Respondent’s Motion to Lift the Stay/TRO
and Application to Seal Peer Review Documents

Petitioner lodged those documents in sealed envelopes, but did not include publically-redacted copies to be
filed. In an abundance of caution, the clerk declined to file-stamp Petitioner’s opposing papers, and instead
stamped all of them as “received.” Under the time pressure created by the opposing documents being filed the
morning of the hearing, the Court opened the sealed envelope for the Opposition to Respondent’s Ex Parte
Application for an Order Shortening Time and reviewed the documents therein. The Court did not unseal the
other two documents that were lodged by the Petitioner on October 12, 2016. When the matter came on for
hearing in the afternoon of October 12, 2016, the parties vigorously argued the matter and the Court granted the
Ex Parte Application for an Order Shortening Time setting the following matters t be heard on shortened time:
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1. Application to Seal—October 19, 2016
2. Motion to Lift Stay—October 24, 2016 (concurrent with Petition for Writ of Administrative Mandamus)

The Court ordered that Petitioner’s deadline to file an opposition to the Motion to Lift Stay is October 20, 2016,
and that Respondent may present any reply orally at the hearing on the Motion to Lift Stay. At the hearing,
Respondent’s counsel indicated that separate administrative proceedings had been initiated against Petitioner
based upon an issue that had arisen subsequent to the filing of the present Petition. Respondent’s counsel
further indicated that the stage of those other administrative proceedings was such that a decision as to whether
to temporarily suspend Petitioner would be made, in that other proceeding, on Monday, October 17, 2016.
Accordingly, the Court directed Respondent’s counsel to immediately update the Court if those other
administrative proceedings resulted in a suspension of the Petitioner, as a temporary suspension would render
moot the motion to lift the stay in this case. An Order Shortening Time for Hearing on Motion to Lift the Stay/
TRO and on Application to Seal was subsequently issued on October 13, 2016, formally ordering the above.
That same day, the following documents were moved to the official side of the file:

1. Notice of Respondent’s Motion to Lift the Stay/TRO,
2. Notice of Application to Seal Peer Review Records, and
3. Respondent’s Application to Seal Peer Review Records.

On October 18, 2016, Respondent’s counsel submitted a letter informing the Court that the Medical Executive
Committee voted on October 17, 2016 to continue the summary suspension of all of the Petitioner’s clinical
privileges. The letter from Respondent’s counsel also stated that Respondent was submitting the letter without
seeking to seal it because the Judicial Assistant had informed that such a letter would be placed on the unofficial
side of the file. Documents on the unofficial side of the file can be viewed when the file is requested by a
member of the public. The only things on the unofficial side of the file that cannot be viewed are documents
that are in confidential envelopes.

At present, the following items remain on calendar:
1. the hearing on the Application to Seal remains on calendar for Wednesday, October 18, 2016;
2. the Motion to Lift the Stay/TRO remains on calendar for Monday, October 24, 2016; and

3. the Petition for Writ of Administrative Mandamus remains on calendar for Monday, October 24, 2016.

Merits of Motion. The present Application to Seal only concerns documents in support of Respondent’s Motion
to Lift Stay/TRO—it does not concern documents that pertain to the underlying Petition for Writ of
Administrative Mandamus. The Court finds that the Motion to Lift Stay/TRO is moot, as follows: Respondent
sought to terminate Petitioner’s clinical/medical privileges pursuant to the administrative peer review
proceedings underlying the present Petition; the Court stayed Respondent from imposing that termination until
the present proceedings could be resolved; new proceedings were then initiated against Petitioner and, as a
result, the Respondent (or, more accurately, the Medical Executive Committee) decided to summarily suspend
Petitioner’s clinical privileges on grounds that are similar to, but ultimately not part of, those at issue in the
instant action. Respondent is linking the other proceedings to the instant proceedings on the basis that the stay
in this case requires consideration of the threat of harm to the public. However, since Petitioner’s clinical
privileges have now been suspended in a separate administrative proceeding, there is no actual threat of harm to
the public rendering a decision to lift the stay in this case moot.

Since the Motion to Lift Stay/TRO is moot at present, the Application to Seal (filed October 13, 2016) is



derivatively moot because all of the documents that are sought to be sealed by that Application to Seal are
documents that are in support of the Motion to Lift Stay/TRO. Indeed, the Application to Seal specifically states
that “[b]ecause the Administrative Record was ordered sealed by this Court, this Application to Seal Peer
Review Records does not address that issue.” See Respondent’s Application to Seal Peer Review Records (filed
10/13/16), p. 2, fn. 1. On the contrary, it only concerns peer review reports and communications that are dated
after the instant action was filed. See Respondent’s Application to Seal Peer Review Records (filed 10/13/16),
p. 1:2-17. Accordingly, the documents that are currently only “lodged” shall be disposed as follows:

Ordered Filed Ordered Returned to Submitting Party

1. Respondent’s Motion to Lift the Stay/TRO— 1. Respondent’s Motion to Lift the Stay/TRO—
Publically Redacted (received 10/07/16) Conditionally Under Seal (received 10/07/16)

2. Declaration of Jennifer Moranda, M.D. in Support | 2. Declaration of Jennifer Moranda, M.D. in Support
of Respondent’s Motion to Lift the Stay/TRO and of Respondent’s Motion to Lift the Stay/TRO and
Application to Seal Peer Review Documents— Application to Seal Peer Review Documents—
Publically Redacted (received 10/07/16) Conditionally Under Seal (received 10/07/16)

In addition to the moving papers submitted by the Respondent, there were also opposing papers submitted by
the Petitioner with regard to Respondent’s Ex Parte Application to Shorten Time, namely:

1. an Opposition to Respondent’s Ex Parte Application for Order Shortening Time,
. an Opposition to Respondent’s Application to Seal Peer Review Documents,
3. an Objection to Decl. of Jennifer Moranda, M.D. in Support of Respondent’s Motion to Lift the
Stay/TRO and Application to Seal Peer Review Documents

See Minute Order (09/26/16), p. 4. All of these documents were lodged in sealed envelopes. The Court has
previously ruled that the peer review records at issue in this case fall within the exception of CRC 2.550(a)(2)
for “records that are required to be kept confidential by law,” the Court also previously noted the following:

The guiding principle here is vigilance against any ‘chilling effect’ to doctors who participate in
the peer review process that may occur from a failure to seal certain information... The balance
struck by the Sadeghi [v. Sharp Memorial Medical Center Chula Vista (2013) 221 Cal.App.4th
598, fn. 1] court achieves that goal by sealing the actual administrative record, but by
acknowledging that generalities such as paraphrasing, citations, or even some quotations are
permissible—and even necessary to address the issues—without running afoul of the overall
purpose of the statute. It is also inconsistent with the seminal case in this area, Matchett v.
Superior Court (1974) 40 Cal.App.3d 623, 629, in which the Court stated that ‘Evidence Code
section 1157 expresses a legislative judgment that the public interest in medical staff candor
extends beyond damage immunity and requires a degree of confidentiality.’

In other words, while the Administrative Record itself can be sealed in its entirety, the briefing and arguments
are not wholesale confidential materials—only those materials that would expose specific information that
would create a “chilling effect” on the peer review process are confidential. To that end, where any confidential
material is included in a brief or in evidentiary material (such as a declaration or exhibits), the Court requires
that the parties submit two copies: (1) a publically-redacted copy, and (2) an unredacted copy under seal
consistent with the practices set forth in CRC 2.551. Notably, CRC 2.551 is a procedure designed for bringing
a motion to seal. Here, the Court treats the original Application to Seal (filed back on August 17, 2016) as a
standing motion, whereby the parties need not actually file the same motion again and again, but nonetheless
need to submit a redacted version and an unredacted version so that only those parts that pertain to the peer
review proceedings are being sealed from the public.




Accordingly, Petitioner’s three submissions on October 12, 2016 were improperly submitted because there were
no publically-redacted copies submitted concurrently with those documents. As to the Opposition to
Respondent’s Application to Seal Peer Review Documents, and the Objection to Decl. of Jennifer Moranda,
M.D. in Support of Respondent’s Motion to Lift the Stay/TRO and Application to Seal Peer Review Documents,
the documents have not been unsealed and shall simply be returned as they are now moot. CRC 2.551(b)(6).
However, the Opposition to Respondent’s Ex Parte Application for Order Shortening Time was unsealed by the
Court for review prior to the October 12, 2016 hearing on the Ex Parte Application to Shorten Time. As this
document was considered by the Court, it should be made a part of the record.

Therefore, Petitioner is ORDERED to submit a publically redacted copy, so that the Court can accept the
sealed Opposition to Respondent’s Ex Parte Application for Order Shortening Time for filing.

Both parties are further ORDERED to comply with this procedure of submitting a redacted version and a
“confidentially under seal” version going forward on any documents that they wish to file under seal pursuant to
the Court’s order granting that the Administrative Record in this matter is to be kept confidential and may be
filed under seal. The Court notes that Petitioner previously raised the issue of the additional time required to
redact, but the Court finds that the procedure of redacting via blackening out pertinent portions of documents is
minor and nonetheless required to protect the public interest in open and available court filings.

Finally, the Court notes that the Respondent’s Answer and Opposition to Petition for Writ of Administrative
Mandamus were submitted to the Court and stamped received on October 11, 2016. The clerk did not actually
“file” these documents. This caused some concern for the Respondent at the last hearing. Due to the
procedural challenges in the early stages of this case concerning the parties’ improper submissions in
connection with the original Application to Seal, the clerk’s office errs on the side of caution by lodging
documents where it is unclear whether they can be filed—particularly given the complexities of the sealing
requests in this case and the fact that the parties themselves have not always been following the proper
procedure. With that in mind, the Court notes for the clerk’s office that the publically-redacted versions of
Respondent’s Answer and Opposition to Petition for Writ of Administrative Mandamus may be filed.

Since the Court has not yet had time to review the “conditionally under seal” versions of those documents,
which are in sealed envelopes, those documents shall remain lodged until they are reviewed prior to the hearing
on the Petition for Writ of Administrative Mandamus, and, at that time, the Court will indicate which documents
the Court has reviewed and which of the “conditionally under seal” documents may be accepted for filing.

Disposition. The Application to Seal (filed October 13, 2016) is moot. The following documents shall be
returned to their respective parties:

1. Respondent’s Motion to Lift the Stay/TRO—Conditionally Under Seal

2. Declaration of Jennifer Moranda, M.D. in Support of Respondent’s Motion to Lift the Stay/TRO and
Application to Seal Peer Review Documents—Conditionally Under Seal

3. The Opposition to Respondent’s Application to Seal Peer Review Docuemnts—Conditionally Under
Seal

4. The Objection to Declaration of Jennifer Moranda in Support of Respondent’s Motion to Lift the
Stay/TRO and Application to Seal Peer Review Documents

The following documents shall be filed:



. Respondent’s Motion to Lift the Stay/TRO—Publically Redacted

Declaration of Jennifer Moranda, M.D. in Support of Respondent’s Motion to Lift the Stay/TRO and
Application to Seal Peer Review Documents—Publically Redacted

Respondent’s Answer to Petition for Writ of Administrative Mandamus—Publically Redacted
Respondent’s Answer to Petition for Writ of Administrative Mandamus—Conditionally Under Seal

Respondent’s Opposition to Memorandum of Points and Authorities in Support of Petition for Writ of
Administrative Mandamus—Publically Redacted

Respondent’s Opposition to Memorandum of Points and Authorities in Support of Petition for Writ of
Administrative Mandamus—Conditionally Under Seal

The following documents shall remain lodged, pending receipt of a publically-redacted version:

1.

2.

Opposition to Respondent’s Ex Parte Application for an Order Shortening Time for Hearing on Motion
to Lift the Stay/TRO and on Application to Seal.

Petitioner’s Reply to Respondent’s Opposition to Memorandum of Points and Authorities in Support of
Petition for Writ of Administrative Mandamus.

The hearing set for October 24, 2016 on the Motion to Lift Stay/TRO is vacated as moot.

The hearing set for October 24, 2016 at 1:30 p.m. in Dept. 12 on the Petition for Writ of Administrative
Mandamus is confirmed.



