Tentative Rulings and Resolution Review Hearings
December 19, 2016
Department 3

NOTE: This Court does not follow the procedures described in Rules of Court, Rule
3.1308(a). Tentative rulings appear on the calendar outside the court department on the
date of the hearing, pursuant to California Rule of Court, Rule 3.1308(b)(1). As a courtesy
to counsel, the court also posts tentative rulings no less than 12 hours in advance of the
time set for hearing. The rulings are posted on the court’s website
(www.shasta.courts.ca.gov) and are available by clicking on the ‘“Tentative Rulings” link. A
party is not required to give notice to the Court or other parties of intent to appear to
present argument.
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8:30 a.m. — Law & Motion
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CHURCH MUTUAL VS. GUIDE ONE INSURANCE
Case Number: 181887

Tentative Rulings:

The Court has now reviewed all of the parties’ pleadings in support and in opposition to these
competing Motions for Summary Adjudication. The Court wishes to hear oral argument before
issuing a tentative decision. Given the extent of the pleadings, this matter will be heard last on
the Court’s law and Motion calendar in order to afford each side adequate time to argue.

IN RE DICKSON
Case Number: 186023

Tentative Ruling on Petition for Change of Name: Petitioner has satisfied the statutory
requirements of Code of Civil Procedure Sections 1275 et seq to change her name. The Petition
is GRANTED. Future dates may be VACATED and the file may be closed upon the processing
of the decree.

IN RE SEANNA FRASER-BOWEN
Case Number: 28182

Tentative Ruling on Petition to Approve Minor’s Compromise of Disputed Claim:
California Rules of Court Rule 7.950 states that a petition for court approval of a minor’s
compromise must contain a full disclosure of all information that has any bearing upon
the reasonableness of the compromise. The present petition complies with those
requirements. Considering the extent of plaintiff’s injuries, it appears that the settlement
is reasonable and in the best interest of the minor.

The Court notes this is not an expedited petition brought on form MC-350EX. See
California Rules of Court Rule 7.950.5. Hearing is thus needed on the petition before it can be



approved. The minor and mother’s appearances are necessary at the hearing unless good cause is
presented for their non-appearance. California Rules of Court Rule 7.952. Counsel will be
asked to voir dire the mother about the current condition of the minor, and to discuss the terms of
the settlement, whether the mother attended and participated in settlement negotiations, and
whether the mother understands that once approved, the settlement is final and binding on the
minor.

Additionally, the Court notes that a request has been made for settlement funds to be
released to Dr. Parvin Carter for treatment of the minor’s TMJ, however no amount has been
provided. The Petitioner should be prepared to provide sworn testimony concerning the need
and dollar amount necessary for this care. Finally, Petitioner’s counsel needs to appear with a
proposed order approving the present petition and a proposed order to deposit the money into a
blocked account.

IN RE DAREN FRASER-BOWEN
Case Number: 28181

Tentative Ruling on Petition to Approve Minor’s Compromise of Disputed Claim:
California Rules of Court Rule 7.950 states that a petition for court approval of a minor’s
compromise must contain a full disclosure of all information that has any bearing upon
the reasonableness of the compromise. The present petition complies with those
requirements. Considering the extent of plaintiff’s injuries, it appears that the settlement
is reasonable and in the best interest of the minor.

The Court notes this is not an expedited petition brought on form MC-350EX. See
California Rules of Court Rule 7.950.5. Hearing is thus needed on the petition before it can be
approved. The minor and mother’s appearances are necessary at the hearing unless good cause is
presented for their non-appearance. California Rules of Court Rule 7.952. Counsel will be
asked to voir dire the mother about the current condition of the minor, and to discuss the terms of
the settlement, whether the mother attended and participated in settlement negotiations, and
whether the mother understands that once approved, the settlement is final and binding on the
minor.

Additionally, Petitioner’s counsel needs to appear with a proposed order approving the
present petition and a proposed order to deposit the money into a blocked account.

IN RE MCLANE
Case Number: 185885

Tentative Ruling on Petition for Change of Name: The Court requires proof of proper service
on the non-petitioning mother pursuant to CCP § 1277(a)(4) before the petition may be granted.

KRUMENACKER VS. FERNANDEZ
Case Number: 16CV839

Tentative Ruling on Motion to Strike Defendant’s Answer: Plaintiff, Jacob Krumenacker,
moves to strike Defendant, Megan Fernandez’s entire answer or in the alternative all affirmative
defenses pursuant to CCP §§ 435-437. Code of Civil Procedure sections 435-437 govern
motions to strike. Section 435 reads in relevant part, “any party, within the time allowed to



respond to a pleading may serve and file a notice of motion to strike the whole or any part
thereof, . . .” Section 436 grants the Court discretion to strike out “any irrelevant, false, or
improper matter asserted in any pleading [and] strike out all or any part of any pleading not
drawn or filed in conformity with the laws of this State, a Court rule, or an order of the court.”
CCP § 436(a)-(b). The grounds for a motion to strike must appear on the face of the challenged
pleading or any matter to which the Court may take judicial notice. CCP § 437(a)-(b).

Plaintiff’s motion makes general references to the statutes but fails to provide the grounds
upon which the motion is based. The motion also fails to provide any argument or analysis.
Without specified grounds and argument, Defendant has failed to establish that he is entitled to
an order striking the answer or any portions thereof.

The motion is DENIED. Defendant shall prepare the order.

MIDLAND FUNDING VS. MONTOYA
Case Number: 14CV337

Tentative Ruling on Claim of Exemption: Claimant/Judgment Debtor, Michaelangelo
Montoya, seeks to exempt “$5,464.93” on the ground of “extreme financial hardship” and on the
ground that the property is necessary to support him or his family.

Pursuant to CCP § 703.580, the exemption claimant has the burden of proof. Further,
CCP § 703.520 requires a claim of exemption to identify the property and provide factual
support for the exemption. The property is simply identified as “$5,464.93.” If claimant is
seeking to exempt that much in cash, then the remaining balance in his accounts would be
sufficient to satisfy the entire outstanding judgment.

Here, the Claimant is requesting an exemption on the grounds of “extreme financial
hardship” and on the grounds that the property is necessary to support him or his family. As for
“extreme financial hardship” Claimant fails to cite any statutory provision and fails to provide
any specific details related to the hardship. As for the amounts necessary to support his family,
Claimant has provided the required Financial Statement which shows that his household take
home income is $7,481.04 and that his household monthly expenses is $7,176.02. Therefore the
monthly income is more than sufficient to pay all monthly expenses but only leaves a monthly
excess of about $300.00.

Claimant has failed to meet his burden of proof. He provides no facts about how he is
experiencing a financial hardship and his Financial Statement shows affirmatively that he is not
experiencing a hardship and any assets are not necessary for the support of the family since the
household monthly income exceeds the household’s monthly expenses.

The claim of exemption is DENIED. Judgment Creditor, Midland Funding, LLC shall
prepare the order.

PAINTER, ET AL VS. CRUZ, ET AL
Case Number: 183492

Tentative Ruling on Defendant, Jesus R. Cruz’s Various Discovery Motions: Defendant,
Jesus Cruz (hereinafter simply “Defendant”) has filed twelve (12) discovery motions. He has
separately filed motions to compel form interrogatories, special interrogatories, requests for
production and to deem matters admitted against each of the Plaintiffs (4 types of motions X 3
Plaintiffs = 12 motions). For each of the motions, Defendant requests sanctions in the amount of
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$760.00 for a grand total of $9,120.00.

The discovery was propounded on April 11, 2016 by Attorney David Speckman. On
April 11, 2016, Defendant’s attorney of record was Antonio Cervantes. Mr. Speckman became
Defendant’s attorney of record upon the filing and service of the Substitution of Attorney on or
around April 25, 2016. Therefore, none of the discovery at issue in these motions was
propounded by counsel of record. A party has no obligation to respond to attempted discovery
by an attorney who is not counsel of record.

“When an attorney is changed, ... written notice of the change and of the

substitution of a new attorney, or of the appearance of the party in person, must be

given to the adverse party. Until then he must recognize the former attorney.”

CCP § 285.

Defendant argues that Plaintiffs had correspondence with Mr. Speckman before the substitution
of attorney was filed and that Defendant’s prior counsel had only made a special appearance by
filing his motion to change venue. Any correspondence between Plaintiffs and Mr. Speckman
does not excuse him from his responsibility to comply with CCP § 285. Additionally, the motion
for change of venue was not a special appearance. The general rule is that a challenge/objection
to personal jurisdiction alone is a special appearance. See In Re Marriage of Obrecht (2016) 245
Cal.App.4™ 1, 8. A motion to change venue relates to venue, not to personal jurisdiction and
therefore does not qualify as a special appearance. The motions are denied in their entirety
without prejudice to Mr. Speckman to propound the same discovery again now that he is attorney
of record.

Additionally, Defendant’s motions seek to recover a grand total of $9,120.00 in
attorney’s fees. These are simple motions. They merely seek a response. Nonetheless, Mr.
Speckman claims, under penalty of perjury, to have collectively spent 24 hours (i.e. 3 full work
days) preparing these motions. The Court is not awarding attorneys fees to Defendant, so it need
not consider this matter further. However, as a matter of dicta, the Court notes this amount of
billing, on its face, appears neither credible nor reasonable. Counsel is cautioned to examine
CCP §128 et. seq. concerning an attorney’s obligation when filing future pleadings with the
Court.

The motions are DENIED. As prevailing parties on these motions, Plaintiffs are entitled
to their costs and fees as allowed by law. Plaintiffs shall prepare the order.

VERMA VS. ARUN'S INTERNATIONAL, INC
Case Number: 178093

Tentative Ruling on Motion for Order Compelling Defendant to Remit Equitable Share of
Rent to Plaintiff: Plaintiff, Jawahar Verma seeks an order compelling Defendant, Arun’s
International, Inc. to pay rent pending the sale of the subject real property in this partition action.
The information provided by Plaintiff is minimal but essentially alleges the fair rental value of
the property is $2,250 and that Plaintiff is entitled to monthly payments of %2 this amount for
$1,125. The Court notes that issuing an order of this nature is within its authority pursuant to
CCP § 872.140 but that it has insufficient information to issue such an order.

Based on the history of this case and the respective allegations of the parties, the Court
has been informed that there are numerous issues related to equitable offsets that will need to be
decided after the subject property is sold pursuant to the Interlocutory Judgment issued on
September 19, 2014. Therefore issuing an order related to rent at this time would be premature
and would not take into account any number of potential offsets. The Court intends on deciding
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all issues in a single motion or trial based on all the competing claims of the parties and any
evidence they provide. If the parties wish to have these issues decided now then the Court is
prepared to set this matter for trial on those issues and to set a briefing schedule. Otherwise, the
Court will simply deny the motion and wait for the parties to file their motions after the subject
property as been sold pursuant to the Court’s Interlocutory Judgment.

Absent an appearance by the parties requesting this matter is set for trial, the motion is
DENIED without prejudice. A proposed order was lodged with the Court and will be modified
to conform to the Court’s final ruling.

VIDOVICH VS. RESTPADD, INC. ET AL
Case Number: 184513

Tentative Ruling on Motion to Continue Trial and Motion for Summary Judgment:
Plaintiff, Venessa Vidovich seeks an order continuing the March 7, 2017 trial date and an order
continuing the hearing on Defendants, Restpadd, Inc. and Carl Womack’s motion for summary
judgment set for January 30, 2017.

California Rule of Court rule 3.1332 provides that continuances of trials are disfavored
but the court may grant a continuance on an affirmative showing of good cause requiring the
continuance. CRC 3.1332(c) provides enumerated circumstances that may indicate good cause.
Good cause can be based on a party’s excused inability to obtain essential testimony, documents,
or other material evidence despite diligent efforts. CRC 3.1332(c)(6). Additionally, good cause
includes an unanticipated change in the status of the case as a result of which the case is not
ready for trial. CRC 3.1332(c)(7). The Court has broad discretion to determine whether good
cause exists and its decision will be reversed only where there is a clear showing of abuse of
discretion. Eastwood v. Froehlich (1976) 60 Cal.App.3d 523, 539.

Plaintiff claims good cause exists based on an excused inability to obtain discovery
despite diligent efforts pursuant to CRC 3.1332(c)(6) while simultaneously admitting that he has
conducted no discovery. A failure to conduct discovery, by itself, does not constitute good cause
to continue a trial date. However, the Court is mindful the trial date in this matter was set
without input from counsel. It is the first date set for trial and it is set within less than one year.
The Court is also mindful of the moving party’s status as a sole practitioner and a pending
motion for summary judgment and the statutory preference to allow adequate discovery before
such a motion is to be heard (CCP § 437c(h)). Given the totality of these factors, the Court finds
good cause to continue the trial and the now pending Motion for Summary Judgment.

The motion is GRANTED. Plaintiff shall prepare the order. The parties are to meet and
confer and be prepared to provide the Court with new dates.

WALKER VS. SPARTAN CHEMICAL COMPANY, ET AL
Case Number: 183016

Tentative Ruling on Motion to Compel Plaintiff to Comply with Subpoena Duces Tecum
and Request for Monetary Sanctions: This matter has been continued to January 17, 2017
pursuant to the Amended Notice submitted by the moving party. The Court confirms the future
date of January 17, 2017. No appearance is necessary on today’s calendar.
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9:00 a.m. — Review Hearings
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ALGER VS. MCKESSON CORPORATION, ET AL
Case Number: 181879

This matter is on calendar for review regarding status of the coordinated case. The present case
was coordinated with the Los Angeles Superior Court matter In re Cymbalta Drug Cases, JCCP
4825 on May 21, 2015. The parties filed a Joint Status Brief on December 15, 2016 which
indicates that the parties in the consolidated action have agreed to procedure for settlement. This
procedure is anticipated to be concluded by September 2017. In light of the foregoing, this
matter is continued to Monday, September 25, 2017 at 9:00 a.m. in Department 3. The
parties are ordered to file and served a brief, jointly or separately, setting forth the current status
of the coordinated case at least 5 calendars days in advance of the hearing. No appearance is
necessary on today’s calendar.

IN RE RYAN
Case Number: 28255

This matter was on calendar for review regarding status of settlement. This case was dismissed
on October 4, 2016 and today’s date vacated. No appearance is necessary on today’s calendar.

MOORE VS. KLINSMANN, ET AL.
Case Number: 182375

This matter is on calendar for review regarding status of dismissal. A Conditional Notice of
Settlement was filed on September 13, 2016 which indicates this matter would be dismissed no
later than October 24, 2016. No dismissal is on file. The Court intends on dismissing this case
pursuant to California Rule of Court 3.1385(c)(2) unless the parties appear at today’s hearing and
show good cause why the case should not be dismissed.

NAZARINIA VS. PITTORE, ET AL
Case Number: 183669

This matter is on calendar for review regarding status of judgment/dismissal. A Conditional
Notice of Settlement was filed on September 16, 2016 which indicates that the case would be
dismissed no later than December 16, 2016. No dismissal is on file. CRC 3.1385(c)(2) provides
the Plaintiff 45 days after the specified dismissal date (December 16, 2016) to file the dismissal.
Therefore Plaintiff has until January 30, 2017 to dismiss this action. The Court notes that
today’s hearing is set on a date prior to the deadline of January 30, 2017. In light of the
foregoing, this matter is continued to Monday, February 6, 2017 at 9:00 a.m. in Department
3. No appearance is necessary on today’s calendar.




PRIME HEALTHCARE SERVICES VS. ALLSTATE
Case Number: 184737

This matter is on calendar for review regarding status of the case. This matter was remanded to
the jurisdiction of the Shasta County Superior Court on October 12, 2016. Defendant has been
served with the summons and complaint but has not yet filed an answer. The Court previously
informed Defendant that an answer must be filed and the first appear fee paid; the Court cannot
rely on the federal court answer which has not been filed in this case. This matter is continued to
Tuesday, February 21, 2017 at 9:00 a.m. in Department 3. Defendant is granted 30 days
leave to file their answer in this case and to pay their first appearance fee. If Defendant fails to
file its answer within that timeframe the Court will permit Plaintiff to request and obtain
Defendant’s default. The clerk is instructed to mail a copy of this order to the parties. No
appearance is necessary on today’s calendar.

TOBIN, ET AL VS. WAL-MART STORES, INC.
Case Number: 180791

This matter is on calendar for review regarding trial readiness. On September 27, 2016, the
Court vacated the previous trial and mandatory settlement conference dates based on the
stipulation of the parties. Plaintiff’s Status Conference Statement indicates that Plaintiff will
have another shoulder surgery on January 17, 2017 and will require a full year to recover.
Plaintiff also provides information related to counsel’s unavailability on specified dates; however
the Court still needs input on available dates from Defendant. The Court previously designated
this case as EXEMPT for the time disposition standards. The Court intends on setting this matter
for trial. The parties are ordered to appear to provide available trial dates.



