Tentative Rulings and Resolution Review Hearings
November 4, 2016
Department 6 — Butte Exchange

NOTE: This Court does not follow the procedures described in Rules of Court, Rule
3.1308(a). Tentative rulings appear on the calendar outside the court department on the
date of the hearing, pursuant to California Rule of Court, Rule 3.1308(b)(1). As a courtesy
to counsel, the court also posts tentative rulings no less than 12 hours in advance of the
time set for hearing. The rulings are posted on the court’s website
(www.shasta.courts.ca.gov) and are available by clicking on the ‘“Tentative Rulings” link. A
party is not required to give notice to the Court or other parties of intent to appear to
present argument.

BERG VS. CHURCHILL
Case Number: 183386

Tentative Ruling on Demurrer to Petition: Respondent, Howard L. Churchill demurrers to
Petitioner, Eric Alan Berg’s Amended Petition to Compel Arbitration on the grounds that it fails
to state facts sufficient to constitute a cause of action pursuant to CCP § 430.10(e).

Judicial Notice:
Request No: 1 - GRANTED
Request No: 2 - DENIED
Request No: 3 - DENIED
Request No: 4 - DENIED
Request No: 5 - DENIED
Request No: 6 - DENIED

Merits of Motion: A demurrer is a common objection/attack made to a complaint, cross
complaint or answer in a civil action. A review of the statutory language shows that Respondent
does not have a right to demurrer to a petition in a “special proceeding of a civil nature” like a
petition to compel arbitration.

“Judicial remedies are such as are administered by the Courts of justice, or by judicial
officers empowered for that purpose by the Constitution and statutes of this State.” CCP § 20.
“These remedies are divided into two classes: 1. Actions; and, 2. Special proceedings.” CCP §
21. Part 2 of the Code of Civil Procedure is titled “Of Civil Actions” and contains CCP §§ 307-
1062.20 (emphasis added). Part 2 therefore contains the statutory authority for demurrers
contained in CCP § 430.10. The express language of the statutory authority provides that a
demurrer can be brought against a “complaint or cross-complaint.” CCP § 430.10. Additionally
a demurrer can be brought against an “answer.” CCP § 430.20. There is no statutory authority
that authorizes a demurrer to a petition to compel arbitration and what’s more Respondent has
cited no authority that holds he is authorized to demur to a petition to compel arbitration.

The unavailability of a demurrer in this context is also supported by reviewing Part 3 of
the Code of Civil Procedure which is titled “Of Special Proceedings Of A Civil Nature” and
contains CCP §§ 1063-1822.60 (emphasis added). Part 3 therefore contains the authority for a
petition for arbitration contained in CCP § 1280 et. seq. These code sections (CCP § 1280 et.
seq.) do not authorize the filing of a demurrer but explicitly provide for the filing of a response.
“Any person named as a respondent in the petition may file a response thereto.” CCP § 1290.
“A response shall be served and filed within 10 days after service of the petition....” CCP §




1290.6. “A response shall be served as provided in Chapter 5 (commencing with Section 1010)
of Title 14 of Part 2 of this code.” CCP § 1290.8. Again the only reference to any type of
responsive pleading is that a response may be filed. There is no reference or authority to file a
demurrer.

As noted by Petitioner, a petition of this nature is included in the definition of “law and
motion.” CRC 3.1103(a)(2). A party cannot demurrer to a motion. Also CCP § 1290 provides
that petitions to compel arbitration are to be given preference and “shall be quickly heard and
determined.” Therefore the public policy is clear that the matter should proceed without delays
such as the delay caused by the filing of a demurrer.

For these reasons, the Court finds that the statutory mechanism of a demurrer is simply
not available. The demurrer is OVERRULED with prejudice.

Tentative Ruling on Motion for Sanctions: Respondent, Howard L. Churchill moves for
sanctions against dismissal of Petitioner, Eric Alan Berg’s Amended Petition to Compel
Arbitration and for sanctions pursuant to CCP § 128.7.

Judicial Notice:
Request No: 1 - GRANTED
Request No: 2 - DENIED
Request No: 3 - DENIED
Request No: 4 - DENIED
Request No: 5 - DENIED
Request No: 6 - DENIED

Merits of Motion: The Court notes that the basis for the motion is essentially the same argument
provided related to the demurrer that was simultaneously filed. As noted above that demurrer
has been denied. For that reason there has been no determination yet that the petition is without
merit or that the petition was brought for an improper purpose. CCP § 128.7. For that reason,
the motion is DENIED as premature.

As an additional ground for denial the Court finds that the Respondent has not established
that the petition was frivolous or brought for an improper purpose. Respondent points out issues
related to: Petitioner’s failure to obtain the order required by the purported agreement; the 45 day
deadline to conduct the arbitration; and Petitioner’s failure to timely nominate two arbitrators.
While the Court shares these concerns there is insufficient information before the Court to find
that Petitioner has mislead this Court, suppressed evidence or that the petition is subject to
sanctions pursuant to CCP § 128.7.

It appears undisputed that the agreement was signed by all parties and that the copy
provided is a true and correct copy. The 45 day deadline is concerning. The evidence may
reflect that an agreement was never reached, that the 45 day timeframe never started to run or
that Petitioner has revoked or waived the agreement to arbitrate. There remain a number of
factual and legal issues that have not been sufficiently addressed to grant this motion. Issues of
waiver of the conditions remain and therefore the Court cannot yet determine whether an
arbitration agreement exists or if there has been a waiver/revocation of the right to arbitrate. All
issues will be addressed at the hearing on the merits of the petition after Respondent timely files
his statutorily required response pursuant to CCP§1290. For these reasons the motion for
sanctions is DENIED.




FARINSKY VS. LEE
Case Number: 175481

Tentative Ruling: No tentative ruling will be issued on this matter.



